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Andrea Dobin, Chapter 7 Trustee, moves for summary judgment on Count 1 of her complaint
seeking a declaratory judgment that the amount necessary to satisfy a foreclosure judgment does not
include the commisson due to the Sheriff of Ocean County. Washington Mutud Bank, F.A.
(“WaMu"), the foreclosing mortgagee, had delivered a writ of execution to the Sheriff, but the Sheriff’s
sade was stayed by the debtor’ s bankruptcy filing. The Trustee sold the red estate and, at the closing,
the mortgagee sought to collect a commission to be forwarded to the Sheriff. The Trustee objected to
paying the Sheriff’s commisson. The court holds:

1. The Sheriff is entitled to a commisson under New Jersey
law because satisfaction of the foreclosure judgment from the proceeds

of sde conditutes a“ settlement” under N.J. Stat. Ann. § 22A:: 4-8.

2. The plaintiff in the state court foreclosure action (WaMu) is
respongble for paying the Sheriff.

3. The mortgagee, WaMu, may add the Sheriff’s commission
to the amount necessary to satisfy its foreclosure judgment.

JURISDICTION




The bankruptcy court has jurisdiction over this adversary proceeding under 28 U.S.C. 8
1334(a) and (b); 28 U.S.C. § 157(a) and the Standing Order of the United States District Court for the
Didtrict of New Jersey dated July 23, 1984 referring dl cases under Title 11 and all proceedings arisng
under Title 11 of the United States Code to the bankruptcy judgesin thisdistrict. Thismotion isacore
proceeding that may be heard and decided by a bankruptcy judge
pursuant to 28 U.S.C. § 157(b)(2)(B) (dlowance of claims) and (K) (vdidity, extent or priority of
liens).

FACTS AND PROCEDURAL HISTORY

Jane C. Loehwing (“Debtor”) owned a bed and breskfast in Beach Haven, New Jersey.
Washington Mutuad Bank, F.A. (“WaMu”) hed afirst mortgage in the amount of $610,000.00. After
she defaulted, WaMu obtained a foreclosure judgment on July 10, 2002. WaMu thereafter forwarded
awrit of execution to the Sheriff of Ocean County who set up and advertised the sde. At Ms.
Loehwing's request, the Sheriff adjourned the sale twice.

On October 28, 2002, the Debtor filed a Chapter 7 bankruptcy petition, staying the Sheriff’s
sdle scheduled for the following day. Andrea Dobin was gppointed Chapter 7 Trustee. The Trustee
marketed the property, obtained a contract for sale of the property, and pursuant to Section 363 of the
Bankruptcy Code, the Trustee obtained an order authorizing her to sdll the property for $1,275,000.
All creditors have been satisfied and surplus funds are available for Ms. Loehwing.

Before closing, counsd for WaMu sent a payoff statement to Trustee. The payoff statement
indicated that the total amount of the lien was $719,335.06, plus $14,422.44 for Sheriff’s commissions.

The Trustee objected to paying the Sheriff’s commission; therefore, WaMu agreed to releaseits lien on



the Beach Haven property on the condition that the disputed amount of the Sheriff’s commisson be
held in escrow.

The Trugtee initiated an adversary proceeding against WaMu and the Sheriff of Ocean County
seeking a declaration that the Sheriff is not entitled to a commission (Count 11) and the amount
necessary to satisfy the foreclosure judgment does not include the Sheriff’s commisson (Count 1).
Following amotion to dismiss by the Sheriff, the Trustee crossmoved for summary judgment on Count
Il of her complaint. The court ruled preliminarily that the Sheriff was entitled to a commisson because
the satisfaction of the foreclosure judgment from the proceeds of sde condtituted a * settlement” within
the meaning of N.J. Stat. Ann. 8 22A:4-8. The Trustee now seeks summary judgment on Count | of
her complaint that the amount necessary to satisfy the foreclosure judgment does not include of the
Sheriff’s commisson. WaMu cross-moved for summary judgment.

Pursuant to Fed. R. Evid. 706", the court gppointment Myron C. Weingtein, Esg.2 as an expert
to this proceeding. The court requested that Mr. Weingtein conduct a survey of the Sheriffs of al 21
countiesin this state.

Three factors motivated the court to gppoint its own expert:

1. The state court in Howard Savings Bank v. Sutton, 246
N.J. Super 482, 484-5, 587 A.2d 1335, 1336 (Chan. Div. 1990)

referred to an informa survey of 21 county sheriffs to determine
responghility for the sheriff’s commission.

! Fed. R. Evid. 706 states in part, “[t]he court . . . may appoint expert witnesses of its own
sdection.”

2 Mr. Weingtein, of Garden State Legal Services Corporation, was recommended as an expert
to this court and agreed to serve. He was formerly Chief of the Office of Foreclosure in the Superior
Court of New Jersey.



2. Thegatute, 22A:4-8, isslent asto who bears
respongibility for paying the sheriff and the practices of the various
sheriffsin collecting commissons might shed light on who the
responsible party should be.
3. Thedecison in the case might have ramificationsin other
scenarios such as redemption after sde, execution sales on multiple
liens, surplus money proceedings, efc. Before reaching aresult in this
particular case, the court is cautious not to disturb accepted practicesin
other contexts.
Specificdly, the survey was to determine the practice of sheriffsin billing and collecting commissonsin
various stuations, including when an owner/judgment debtor has sold the property prior to a sheriff’s
sde and satisfied the judgment out of the proceeds. Mr. Weinstein conducted the survey, to which dl
21 county sheriffsreponded. The court isvery grateful for the sheriffs cooperation in providing this
vauable information. Mr. Weingtein reported his results to the court and the parties. Each of the
parties commented on the survey results, aswell. The court finds that the predominant practice of the

county sheriffsisto look to the foreclosing mortgagee for payment of commissions.

DISCUSSION

Summary Judgment Standard

Federa Rule of Bankruptcy Procedure 7056 states that Rule 56 of the Federal Rules of Civil
Procedure “ gppliesin adversary proceedings.” Rule 56 states that summary judgment is appropriate
when thereis*no genuine issue as to any materid fact and that the moving party is entitled to judgment
asamatter of law.” Seedso, U.S v. Rushing, 287 B.R. 343 (D.N.J. 2002). This opinion addresses

two competing motions for summary judgment. Both the Trustee and WaMu agree that no genuine



issue of materid fact exigsin thiscase. Thus, the court will apply the law to the facts as set forth in the
parties pleadings.
State L aw

Mogt of theissuesin this case are controlled by New Jersey state law. When afederd tribund
must gpply sate law, the decisons of the state' s highest court are binding. State Farm Mut. Auto Ins.
Co. v. Coviello, 233 F.3d 710, 713 (3d Cir. 2000). Where the state’ s highest court has not spoken,
decisons by lower courts should be followed unless the federal court is convinced that the highest court
would rule otherwise. West v. Am. Tel. & Tel. Co., 311 U.S. 223, 237 (1940). Inthiscase, no
decison of the New Jersey courts has addressed the precise issues raised here; therefore, the task of
thisfederal court isto predict how the New Jersey Supreme Court would rule if called upon to decide
the sameissues. Nationwide Mutual Ins. Co. v. Buffetta, 230 F.3d 634 (3d Cir. 2000).

. Sheriff’sright to payment of commission

The court has preliminarily decided thet the Sheriff has aright to receive payment for his
sarvices. Nonetheless, the Sheriff’ sright to payment remains an gppropriate starting point for the
court'sanalyss. The Trustee has appropriately framed the issue as. “whether asde by atrusteeina
bankruptcy case, filed after the writ of execution has been ddlivered to a sheriff, conditutes a
‘settlement’, which entitles the sheriff to acommisson on the sde”

In New Jersey when an execution is settled® prior to sdle, the sheriff is entitled to half “of the

amount of percentage alowed” in compensation for hisor her services. N.J. Stat. Ann § 22A:4-8

3 Black's Law Dictionary states that “a settlement may refer to . . . payment or satisfaction of
amortgage’.



(2004)*. Infact, it does not matter how the matter is resolved between the parties, rather, “[i]f anything
is done between them, by which asdeis rendered unnecessary, that must be considered a settlement.”
Surgesv. Lackawanna and Western Railroad Comp., 27 N.J.L. 424 (Supreme Court 1859)
(addressing one of the predecessors to the current sheriff’ s fee statute®). Vice Chancellor Pitney
expounded on this theme some time later, stating that the fee statute should not be construed to permit
the sheriff to gpend money on labor and advertising and then not get paid for it. Daly v. Ely, 53 N.J
Eq. 270, 31 A. 396 (Chan. 1895); see also, John David Healy, 20 N.J. Prac. Series, Skillsand
Methods 8§ 1886 (3d ed. 1994) (“an officer who has made avadid levy . . . and that brings about
payment or settlement, is entitled to his or her statutory commissions or dollarage on the amount
collected or accepted in settlement”).

Trustee, in her oppogtion to the sheriff’s motion to dismiss, urged this court to follow the
reasoning in In re Fadi J. Bgjjani, Case No. 02-33025 (Bankr. D.N.J., Sept. 2, 2003). In Bgjani, a
debtor in possession and his non-debtor spouse sold property after awrit had been delivered to the
sheriff. The bankruptcy court concluded that a sheriff was only entitled to those expenses actualy
incurred in preparation for the sheriff’s sale, rather than statutory commissions. The court wrote:

The parties actions did not produce a settlement or resolution
of the foreclosure action. A settlement under the statute applies to the

gtuation where a plaintiff and defendant settle the action and satisfy the
writ of execution absent an actud auction sde by the sheriff. The

“ The statute reads;, “[w]hen the execution is settled without sle and such settlement is made
manifest to the officer, the officer shall receive %2 of the amount of percentage alowed herein in case of
sde” 22A:4-8 (2004).

® The “statutory roots of N.J. Stat. Ann. § 22A:4-8 go back at least asfar as 1799.” BTD-
1996 NPC 1 L.L.C. v. 350 Warren L.P., 170 N.J. 90, 96 , 784 A.2d 1214, 1216 (2001).
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statute has no gpplication to a sale gpproved by order of the

Bankruptcy Court after a bankruptcy petition has been filed. The

Court-ordered sale of the Property did not constitute a settlement for

purposes of N.JS.A. 22A:4-8. The  Sheriff'scrossmotionis

denied to the extent it seeks acommission. To rule differently would

reward the Sheriff an impermissible windfal from the bankrupt estate.
Bgjjani isan unpublished opinion by a single judge in this multi-bankruptcy judge digtrict. Assuch,
Bgjjani isnat binding on thiscourt. Inre Mays, 256 B.R. 555, 558-559 (Bankr. D.N.J. 2000) (an
unreported decision of the bankruptcy court in New Jersey is* precedent which may be persuasive but
isnot binding”); seedso, Threadgill v. Armstrong World Industries, 928 F.2d 1366, 1371 (3d Cir.
1991) (thereisno “law of the digtrict”). This court, respectfully, disagrees with the conclusonin
Begjjani. Asthe gtate court ruled in Surges nearly 150 years ago, the statutory phrase “ settled”
includes avariety of circumstances whereby the sheriff’s saleis obviated. Satisfaction of the
foreclosure judgment from the proceeds of a sde by the owner (here the trustee) before the sheriff
completes hisdutiesis a*“ settlement” within the meaning of the gatute. Nothing in the bankruptcy code
deprives the Sheriff of his right to payment under state law.

The Trustee argues that she is not a party to the state court foreclosure proceeding, therefore,

she cannot effectuate a settlement of the writ of execution. She arguesthat asdeto athird party by a
stranger to the foreclosure suit is not within the contemplation of the statute awarding the sheriff a
commission “when the execution is settled.” The Trustee' sreading istoo narrow. Although the Trustee
has not been named in the foreclosure suit, nor has she sought to be subtituted in asthe red party in

interest; nevertheless, the foreclosure judgment has been satisfied, obviating the need for asheriff’ ssde.

Commissions are due.



Finaly, 28 U.S.C. § 959(b)® requires a bankruptcy trustee to abide by the laws of the State in
which debtor’ s property islocated. Midlantic National Bank v. New Jersey Department of
Environmental Protection, 474 U.S. 494, 505 (1986). Therefore, the right of the sheriff under New
Jersey law to charge commissions was not extinguished when the Trustee exercised her right to step
into debtor’s shoes and sdll the Beach Haven property. Accordingly, the Sheriff of Ocean County is
entitled to payment of $14,422.44.

. Obligation of the party ddlivering thewrit to pay for the sheriff’s commissons

Who is obligated to pay the $14,422.44? The Sheriff argues that both the foreclosing
mortgagee (WaMu) and the Debtor’ s estate are ligble for the Sheriff’s commissons. WaMu agrees
that the Sheriff is entitled to be paid but disclams any liability and does not seek to increase its secured
clam therefor. The Trustee urges that the Sheriff has no clam againgt the Debtor’ s estate nor the
proceeds of sde and that WaMu' s secured clam may not be increased by the amount of the Sheriff’s
commissons. The date Satute fals to specify the party responsible for paying the Sheriff. Although the
court was unable to find any casein New Jersey directly on point, there is persuasive authority that the
party seeking the writ of execution is responsible for the costs due a sheriff if a settlement is reached
prior to the sheriff’ ssde. Thefirg casethat isingructive is Howard Savings Bank v. Sutton, 246

N.J.Super. 482 (Ch. Div. 1990).

® Section 959 statesthat “atrustee . . . shall manage and operate the property in his possession
assuch trugtee . . . according to the requirements of the valid laws of the State in which such property is
Stuated, in the same manner that the owner or possessor thereof would be bound to do if in possession
thereof.”



In Howard Savings, the judgment creditor forwarded awrit of execution to the sheriff, and the
sheriff theresfter sold the property. Id. a 484-485. The sheriff refused to give the deed to the winning
bidder, however, demanding that the bidder pay hisfees. Id. at 485. The court in Howard Savings
described the sheriff as a“a public auctioneer whose fees and charges are fixed by statute.” Id. The
court stated that it is customary for the sheriff’ s fees to be deducted from the gross amount bid, with the
judgment creditor receiving the balance. In thisregard, the court agreed with the argument of the
buyer, that a sheriff, as auctioneer, “is entitled to be paid for his services by the sdller, based on the
proceeds of thesale” Id. Asthe court stated:

The arrangement between seller and auctioneer is one of contract both

asto the calculation fees and charges aswell as manner of thelr
payment. The auctioneer usudly looksto the sdller for his

compensation.
Id. a 485. It would seem then that if the sale never took place - through no fault of ether the sheriff or
the creditor - that the seller would nonetheless be responsgible for the fees. The sdler initiated the sdle,
causing the auctioneer to expend resources. Applied to this case it would appear that WaMu, asthe
initiator of the foreclosure process - the sdller, usng Howard Saving' s terminology - would be
obligated to pay the Sheriff’ s fees.

This gpproach isin accord with custom in New Jersey regarding foreclosure actions and
sheriff’ sfees. According to Mr. Weingtein's survey, when asked “[i]f the owner sdlls the mortgaged
premises before the sheriff’s sde, do you seek payment of your one-haf sheriff’s fees under N.J. Stat.
Ann.8 22A:4-8", dl 21 county Sheriffs responded yes. Most importantly, when asked “from whom do

you seek payment?’, 19 sated the plaintiff or plaintiff’s attorney. Furthermore, 14 Sheriffs responded
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that they hill the plantiff or plaintiff’ s attorney to collect the fees. Thus, in Stuations andogous to this
ong, it is customary for the party delivering the writ to pay for the sheriff’ sfees.

Also of noteis Curtisv. Hulsizer, 5 N.J.L. 496 (Court of Judicaturel819), in which the
Supreme Court of Judicature was confronted with a Stuation in which the constable was given awrit to
execute on, but the defendant did not actualy have property. The court ruled that “[t]he plaintiff in the
writ . . . must be answerable for those lega costs to which the officer has been subjected.” 1d. Fndly,
an oft-referenced source for attorneys in this state warned that “judgment creditor(s) and his or her
attorney(s) must keep in mind that an officer who has made avdid levy . . . and that brings about
payment or settlement, is entitled to his or her statutory commissions or dollarage on the amount
collected or accepted in settlement.” Healy, 20 N.J.Prac. Series, § 1886.

In severd reported decisions by New Jersey state courts applying N.J. Stat. Ann. 8§ 22A:4-8,
the sheriff looked to the foreclosing mortgagee for payment of the statutory commission. BTD - 1996
NPC 1L.L.C.v.350Warren L.P., 170 N.J. 90, 94, 784 A.2d 1214, 1216 (2001) (Sheriff sent
invoice to foreclosng mortgagee), Jacoby v. Eseo, 329 N.J. Super. 119, 746 A.2d 1069 (App. Div.
2000) (Sheriff and foreclosing mortgagee dispute over forfeited deposit), Resolution Trust Corp. v.
Lanzaro, 140 N.J. 244, 658 A.2d 282 (1995) (Sheriff sought fee from foreclosng mortgagee). The
practice of sheriffslooking to the foreclosing mortgagee for payment is consastent with the principd that
the party employing the sheriff bears responghility for the sheriff’s compensation. “An officer must look
to the party, or his atorney who employs him, for hisfees” Zeiber v. Hill, 30 F.Cas. 917, 918 (D.Or.
1870). When the sheriff redizes money from any execution sde hisfees are, generdly, withheld from

the proceeds of sde. However, where no money has been collected by the sheriff he must look to the
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party who employed him for his compensation. For these reasons, the Court holds that WaMu is
responsible for payment of the one-haf commissons due to the Sheriff of Ocean County pursuant to
N.J. Stat. Ann.§ 22A:4-8.

[11.  Sheiff’ sfees may be added to the foreclosur e judgment

WaMu disclams any liability to the Sheriff. Its counsd assertsthat as an officer of the court he
included the Sheriff’s commission as an additiona item in the payoff statement. Counsd further asserts
thisis the practice of most attorneys who represent foreclosng mortgagees. According to WaMu, the
sheriff relies on the attorney for the mortgagee to protect and recover his satutory claim.

Because WaMlu steadfastly denies any liability to the Sheriff, it has, likewise, disclamed that the
amount of the Sheriff’s commission should be added to its secured claim. Inthisregard, WaMu's
position is consstent with the Trusteg' s, i.e., the secured claim does not include the amount of the
Sheriff’scommisson. Since both parties agree on this conclusion of law, the court could leave them
where they are; however, that would not yield the correct result.

This anoma ous Situation was caused by the unusud procedures followed in thiscase. The
Trustee' s complaint has two counts. In the Count |, the Trustee seeks a determination that WaMu's
secured claim does not include the Sheriff’s commisson. In the Count 11, the Trustee seeks a
determination that the Sheriff is not entitled to acommisson.

Before answering, the Sheriff moved to dismiss under Fed. R.Civ. P. 12(b)(6) and the Trustee
cross moved for summary judgment on Count 11 of her complaint, i.e, that the Sheriff is not entitled to a
commission because sde by the Trustee is not a“settlement”. The court denied the Trusteg’ s motion

and held that the Sheriff was entitled to a commission and could bill WaMu. WaMu did not participate
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in these cross motions and the Sheriff had made no clam againg WaMu a that time.

The Trugtee then filed her maotion for summary judgment on Count | of her complaint, i.e, that
WaMu's secured claim does not include the Sheriff’s commisson. WaMu denied respongibility for the
commission and, consequently, denied that its secured clam included the Sheriff’s commisson. WaMviu
cross moved for summary judgment.

The Shexiff did not file any pleadings regarding the Trustee' s summary judgment motion on the
Count | of the complaint. Subsequently, the Sheriff filed an answer, counterclam and cross-clam in
which he asserted that both the debtor’ s estate and WaMu were responsible for payment of his
commission. Both the Trustee and WaMu answered the counterclam and cross-clam respectively,
denying liability to the Sheriff. Since WaMu's crass motion for summary judgment was filed before the
Sheriff asserted a cross-clam against WaMu, WaMu has not advocated an dternative position in light
of the posshility that it might have liability to the Sheriff. Rather than request further briefing, the court
is sufficiently appraised of the pogtions of the partiesin the various cross motions. The parties have
made a congderable effort and, no doubt, incurred substantia legd fees disputing $14,422.44 in
sheriff’s commissons; therefore, the court will not burden them further by requiring the sheriff to move
for summary judgment on his counterclaim and cross-clam or cdling for supplementa briefs. Theissue
is how much must the Trustee pay to satisfy the foreclosure judgment? Stated otherwise, doesthe
amount necessary to satisfy the foreclosure judgment include the sheriff’s commisson under N.J. Stat.
Ann. § 22A:4-8?

Just as the gatute falls to identify the party respongble for payment of the sheriff’ s fee, so too

the statute does not specify that the sheriff’ s commissions should be added to the amount of the
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foreclosure judgment. No reported New Jersey state court decision has been cited to the court nor
uncovered in the court’s own research that dedls precisely with the issue of including sheriff’s
commissionsin the amount to satisfy the foreclosure judgment before sheriff’ ssde.” A leading author
on mortgage foreclosure in New Jersey states that the sheriff’ s commissions should be added to the
judgment amount to redeem a property before sheriff’ssde. Myron C. Weingtein, 30 N.J. Prac.
Series, Law of Mortgages, § 20.7 (2d ed. 2000).
In the analogous context of redemption after sheriff’s sdle, severa decisons have held that the

price to redeem includes the costs of sde.

Sincethedecisonin Hardyston Nat. Bank v. Tartamella, 56 N.J.

508, 267 A.2d 495 (1970), it has been settled in this State that an

owner-mortgagee has aright to redeem the mortgaged property

following foreclosure and sde thereunder, by payment in full of the

mortgage indebtedness, costs of foreclosure and costs of sale.
Lobsenz v. Micucci Holdings, Inc., 127 N.J. Super. 50, 51, 316 A.2d 59 (App. Div. 1974);
Heritage Bank, N.A. v. Magnefax Corp., 194 N.J. Super. 376, 476 A.2d 1271 (Chan. Div. 1984);
Ghee v. Davenport, 2 N.J. Super. 532, 533, 64 A.2d 902, 903 (Chan. Div. 1949), aff'd 4 N.J.
Super. 518, 68 A.2d 284 (App. Div. 1949) (mortgagor entitled to redeem “by payment of the amount
of the final judgment with interest, costs and sheriff’ s fees after a sde has been made under a

foreclosure judgment.”) Similarly, this court holds that the amount to satisfy a foreclosure judgment

before sheriff’s sdle but after awrit of execution has been ddivered to the sheriff includes the sheriff’'s

" The one case where the foreclosure judgment was satisfied from the proceeds of sdeto a
third party prior to sheriff’s sde dedt with the amount of attorney’s fees, not the sheriff’s commisson.
Coastal Sate Bank v. Colonial Wood Products, Inc., 172 N.J. Super. 320, 411 A.2d 1172 (App.
Div. 1980).
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commission upon settlement under N.J. Stat. Ann. § 22A:4-8.

506(b)
Findly, the Trustee contends that Section 506(b) does not authorize WaMu' s recovery of the
Sheriff’ sfees as part of its secured clam. 11 U.S.C. § 506(b) reads:
To the extent that an allowed secured claim is secured by property the
vaue of which, after any recovery under subsection (c) of this section,
is greater than the amount of such clam, there shdl be alowed to the
holder of such claim, interest on such claim, and any reasonable fees,
costs, or charges provided for under the agreement under which such
clam arose,
The Trustee argues that once a judgment of foreclosure has been entered the mortgage mergesinto the
judgment leaving no agreement upon which to add cogts of the Sheriff. WaMu does not dispute the
affect of the doctrine of merger, but argues ingtead that the Sheriff’s commission is a satutory lien, and
as such isnot part of WaMu's secured clam. While the court agrees with Trustee that Section 506(b)
isinagpplicable to this case and that the doctrine of merger applies, the court disagrees as to the affect of
that doctrine to the facts of this case.
In New Jersey, when aforeclosure judgment is obtained, the underlying mortgage contract
merges into the judgment and is extinguished. In re Roach, 824 F.2d 1370, 1377 (3d Cir. 1987).
Section 506(b) provides an oversecured creditor with interest and “any reasonable fees, codts, or
charges provided for under the agreement under which such clam arose.” 11 U.S.C. 8 506(b). The

court agrees that the merger doctrine terminated Debtor’ s mortgage when WaMu obtained its

foreclosure judgment and that Sheriff’s fees may not be added onto WaMu' s secured claim via Section
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506(b).

However, the basis for adding the Sheriff’s commission to WaMu's secured claim is not based
upon the mortgage, but rather on the costs of foreclosure. This concluson is not logicaly inconsstent
with Section 506(b) and the doctrine of merger. Once WaMu obtained its foreclosure judgment,

Section 506(b) became inapplicable snce no agreement survived the judgment.

Theright of redemption in New Jersey is an equitable remedy adopted by the New Jersey
Supreme Court. Hardyston Nat. Bank v. Tartamella, 56 N.J. 508, 511, 267 A.2d 495, 496 (1970);
Lobsenz v. Micucci Holdings, Inc., 127 N.J. Super. 50, 51-52, 316 A.2d 59, 60 (App. Div. 1974).
Although the judgment of foreclosure expresdy bars the equity of redemption, the state courts permit
redemption through, at least, 10 days after the sheriff’ ssde. 1d. Ghee v. Davenport, 2 N.J. Super.
532, 64 A.2d 902 (Chan. Div. 1949). In permitting the owner/mortgagor thisright to redeem in order
to avoid aforfeiture, a court of equity should require that the cost of enforcing the judgment by
employing the sheriff be included in the amount necessary to satisfy the judgment.

The Trusteg' sreliance on In re Sendardo, 991 F.2d 1089 (3d Cir. 1993) ismisplaced. Firg,
Sendardo dedt with Pennsylvanialaw. Second, Stendardo focused on post-petition, post-merger
payments of insurance and tax fees under the merger doctrine, not sheriff’ sforeclosure fees. Id. at
1095-1096. Other casesrelied upon by Trustee may be easily distinguished. In re Schlecht, 36 B.R.
236 (Bankr.D.Alaska 1983)(attorney’ s fees); In re McKillips, 81 B.R. 454 (Bankr. N.D.III.
1987)(attorney’ s fees and redlty taxes); In re Dukes, 1997 WL 860676 (Bankr. E.D. Pa. Nov. 7,

1997)(red estate taxes, homeowner’sinsurance, and FHA premiums); In re Gibson, 246 B.R. 645
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(Bankr. E.D. Pa. 2000)(state judgment rate of interest applies because of merger doctrine, as opposed
to contract rate of interest). For these reasons, Section 506(b) isirrelevant to the legd andysis of this
case, and the Sheriff’ sfees are included in the amount necessary to satisfy the foreclosure judgment.

CONCL USION®

Where awrit of execution has been ddivered to a sheriff by the foreclosing mortgagee, but the
sheriff’ s sde has been stayed by the bankruptcy petition of the mortgagor, the sheriff isentitled to a
commission upon satisfaction of the foreclosure judgment from the proceeds of a sde by the chapter 7
trusee. The foreclosng mortgageeislidble for the sheriff’s commission and the amount necessary to
satisfy the foreclosure judgment may be increased by the sheriff’ s fees.

Judgment will be entered declaring that the amount necessary to satisfy WaMu' s foreclosure
judgment may be increased by the amount of the Sheriff’s commission, $14,422.44. An order may be
entered directing the escrow agent to remit the same amount to the Sheriff. If it has not dready done

s0, WaMu will satisfy its mortgage and judgment in the county and state records.

Dated: February 4, 2005 __ /S Raymond T. Lyons
Raymond T. Lyons
United States Bankruptcy Judge

8 Where thereis no binding precedent from the New Jersey Supreme Court nor persuasive
decisons of other state courts, this court’s determinations of state law issues congtitute predictions of
how the New Jersey Supreme Court would rule. Nationwide Mutual Ins. Co. v. Buffetta, 230 F.3d
634 (3d Cir. 2000).
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